Abstract A general clause can be described as a legislative construct that allows the application of various legally unde ned criteria and values in a legal decision.
Introduction
In the era of globalization and European integration, among many other theoretical issues there arises the question whether in a process of law application general clauses tend to be measures of introducing uniform interpretation or rather an expression of local or regional systems of values.
In every legal order, there are great many di erent -sometimes even con icting -examples of such clauses but this very research focuses on public interest and public morals clauses. ese are examples of clauses that are present in domestic, supranational and international legal orders. At the same time, these clauses o en serve as the limitations of constitutional freedoms and human rights. is paper is an attempt to answer the following questions. What exactly is the content that lls general clauses and at the same time co-creates legal norms? Is it possible and necessary at all to distinguish them in abstracto? In other words, to what extent does the content of a speci c general clause depend upon the subjective decision of a court (or administrative authority) and to what extent is it determined by an objective 'between-the-lines' meaning, common to the European legal and axiological system (if there is any)? Finally, can we say that in today's world a reference to general clauses is a reference to a kind of universal system of values?
In order to answer these questions it is necessary to analyze decisions taken in processes of application of law at di erent levels -international, supranational and national -, and their mutual in uence. is paper focuses on Poland as an example of a domestic legal system within the European legal order. In comparison to the Polish legal system, judgments and jurisprudence, the paper analyses the decision of the European Court of Human Rights in Strasbourg (ECHR) and the Court of Justice of the European Union in Luxembourg (CJEU).
As for the nal question, the intuitive answer would be that the general role of the international (supranational) judiciary is to determine the 'meaning' of general clauses by introduce a uniform interpretation. e paper will argue that this intuition is misleading.
General clauses
A 'general clause' (clausula generalis, Generalklausel) is a legal rule, term or concept which is not precisely formulated and in fact does not even have a clear core (see Grundmann 2005, 1-4) . us, the issue of general clauses can be located between the axiological and the legal sphere.
As there is no o cial legal de nition of the term (and it is not a provisional term), one is compelled to rely on doctrinal attempts of creating such a de nition. In Polish legal theory, the most signi cant attempts are those by Józef Nowacki (1998; 1992) and Leszek Leszczy ski (2000) . According to these authors, general clauses are addressed to various subjects such as individuals or the entire society, but mainly and typically to judicial or administrative bodies that are going to pass legally binding decisions. us, while there is no in abstracto de nition of particular general clauses, there are many attempts at de ning them in concreto in the process of law application and decision-making, when the legal provisions contain such clauses. Applying a general clause forces decisional bodies to ll it with concrete substantive content. is makes them responsible or rather, jointly responsible for the content of binding law. At the same time, it also gives them a wide area of discretion on the matter.
According to the principle of Rule of Law, the body that has power to decide is expected to justify why it exercises that power as it does. e idea that we live under a government of law, not men, seems to be based on the assumption that there is 'one right answer' (see Dworkin 1985) in the sense of a correct legal result that exists quite independent of human knowledge. is supports the importance of certainty (see Carter and Burke 2002) . ereby, the main role of a general clause is to ensure and bring to law application processes two very important values: exibility and fairness. e obligation to specify the content of a general clause with reference to facts of a speci c case makes the individual legal decision even more 'individual' .
The decisional process
General clauses appear in various branches of law. ey are also applied in di erent types and paradigms of decisional processes, most importantly by courts and by administrative authorities e judicial and the administrative paradigms di ers in their way of applying values contained in general clauses. is paper focuses solely on the judicial paradigm of decisional process. is choice was made for an easier comparison of legal processes at national, supranational and international levels. In this way, we avoid di culties with translating and explaining not only legal terms but also the structure and powers of administrative authorities that vary from state to state much more than for the judiciary.
e most important characteristic of the judicial paradigm of law application is its independence from other branches of state power, a feature that hierarchically linked and politically dependent administrative bodies are deprived of (see Russell and O'Brien 2001) .
Here arises the theoretical question as to which phases of the judicial paradigm of law application are a ected by the fact that the court is applying a general clause. e phase of fact nding has to answer the question whether the situation needs a general clause being involved. en comes a phase of evaluative reasoning, since the normative basis of the decision lays both inside and outside of the legal system. More precisely, as the idea of the hermeneutic circle suggests, in the rst place the court has to interpret the meaning of a general clause. en the process goes back to the fact-nding and evaluation phases.
In a civil law culture legal reasoning and decision making are based mainly on legal provisions (texts). at is why it is called a 'statutory law culture' . Since a general clause is the result of legislation, it is also part of the statutory text, i.e., it is not solely an axiological or social criterion anymore. us, a court that passes a decision bases it on a legal criterion.
e starting point for the interpretation is, of course, the literal meaning of a provision containing a general clause. But taking into consideration that these phrases are o en unclear, interpretation has to involve the use of extra-linguistic arguments. ese additional arguments are mainly axiological in nature.
Usually, at least for lower level national courts the established case law of the domestic Supreme Court (SC) and Constitutional Tribunal (CT), as well as the decisions of the ECHR and CJEU are important 'interpretative aids' . eir judgments are very signi cant especially in situations where the legal or doctrinal 'de nitions' of speci c general clauses are lacking.
erefore, the decisions of these courts can be considered as the creation of complementary legal sources of a quasi-precedential nature, even if it can be perceived as a 'side-e ect' of the judicial decision-making process. is is a relatively recent e ect of convergence in the civil law culture.
Nowadays, legal regulation can be located either at domestic (national), supranational or international (either global or regional) level. For instance, Member States of the Council of Europe or the European Union voluntarily conferred some of their power to supra-and international bodies (see, e.g., art. 90.1. of the Polish Constitution). 'Divided sovereignty ' (cf. McCormick 1999, 126) can be noticed not only in legislative or executive but also in judicial activity. One of the most characteristic features of the European legal order is its multicentrism (see ibid.; Ossowski 1967, 116; Ł towska 2005, 3; Mayer 2003; Pernice 1999 ).
'Public morals' and 'public interest' clauses in Polish, European and international law
In contemporary democratic society and a state governed by the rule of law, individual rights and freedoms (termed also as 'liberties' , 'constitutional freedoms' , 'human and citizen rights' or 'fundamental rights' , depending on the legal system) are provided and guaranteed by law but also limited by law at the same time. is limitation must be, however, based on strong legal and axiological justi cation. A limitation of such rights may be imposed by statute only and solely when it is necessary in a democratic state. One of such axiological necessities is the protection of 'public morality' . At the domestic (Polish) level, these limitations are regulated by art. 31. 3 of the Constitution, as well as in several statutory enactments. Art. 31.3 of the Polish Constitution reads as follows:
Any limitation upon the exercise of constitutional freedoms and rights may be imposed only by statute, and only when necessary in a democratic state for the protection of its security or public order, or to protect the natural environment, health or public morals, or the freedoms and rights of other persons. Such limitations shall not violate the essence of freedoms and rights.
As for international and European law, 'public morals' clauses are phrased differently, as morality, public morality, or public morals.) Such a clause is included in art. 8 (right to respect for private and family life), 9 (freedom of thought), 10 (freedom of expression), and 11 (freedom of assembly and association) of e European Convention for Protection of Human Rights and Fundamental Freedoms (the European Convention) which use the phrase 'protection of [health and] morals' . Art. 36 of the Treaty on the Functioning of the European Union (TFEU) provides that ' e provisions of Articles 34 and 35 [free movement of goods -A.K., A.S.] shall not preclude prohibitions or restrictions on imports, exports or goods in transit justi ed on grounds of public morality. ' e Polish declaration no. 62 concerning the Protocol 30 ('opt-out') to the Lisbon Treaty (TL) refers to it as follows: ' e Charter does not a ect in any way the right of Member States to legislate in the sphere of public morality' . In sum, the 'public morals' clause is a general clause that at the supra-and international levels o en serves as a limitation to the aforementioned constitutional freedoms, human rights and European Union freedom of movement of goods.
Another general clause con icting with individual rights and freedoms is the 'public interest' clause. Unlike 'public morals' , it is rather an issue at the national level due to its connection to the state as such. In Polish domestic law the 'public interest' clause appears a few times in the Constitution (e.g. in art. 17, 22, 213) e European Convention in its substantive part includes 'interests of morals, public order or national security in a democratic society' (art. 6.1); 'interests of national security, public safety or the economic well-being of the country' (art. 8.2 and 9.2) and 'interests of national security, territorial integrity or public safety' (art. 10.2. and 11.2).
All these are usually balanced with the interest of citizens and member states, see e.g. art. 13 TEU. In this balancing context 'public interest' is also mentioned in art. 15.3 TFEU and in several acts of secondary Union law (e.g. Council Regulation (EC) No 40/94 on the Community trademark).
e common ground for both of these general clauses is made clear by the keyword 'public' . e term public relates to something that concerns or a ects a na-tion, a state, or a community and implies that they serve a value that may be called 'common well-being' or 'general welfare' . Considering the lack of a legal de nition, as well as the lack of a well-de ned social value system and a common doctrinal approach, their content can only be determined by national, European and international courts.
It is worth emphasizing that in the case law of CJEU or ECHR these terms are not as strictly separated as in Polish case law. Public interest and public morals happen to be interpreted as expressions of a 'general interest' that requires protection (CJEU judgment C-65/05) or the two are even treated equally ('Protection of morals is undoubtedly of public interest and the conditions set out [by statutory and case-law -A.K., A.S.]') (ECJR 5493/72).
Case studies
As mentioned, the meaning given to general clauses depends on a decisional body which takes part of the 'responsibility' for the nal shape of a legal norm or, to go ever further, for the legal system and law itself. e cases presented below illustrate how 'public morals' and 'public interest' are examined in the judgments of Polish, European and international courts.
In Polish law, 'public interest' is not de ned in legal provisions and has been the subject of judicial interpretation since Poland regained its independence in 1918. However, the rst and last serious attempt to de ne it was in the 1930s when the term 'interest' was described as 'an existing or future good, possibly of both material or personal nature, that is related to the organisation of social life and its proper functioning' . e adjective 'public' was interpreted as a collective interest of a social group, state or self-government, or social life generally (judgment of Polish Supreme Court, II K 285/33). e 'public morals' clause has never been de ned expressis verbis, not even for in concreto purposes. Going further, Polish national courts in numerous judgments refer to both clauses in general without making any attempt tot de neth em (see, e.g., Polish Supreme Court I CKN 134/98; Polish Supreme Court V CSK 377/06; Polish Constitutional Court K 46/07; Polish Constitutional Court K 11/94).
As mentioned, 'public interest' and 'public morals' are usually in con ict with individual rights and interests (Polish Supreme Court I CKN 134/98; ECHR 33583/96; ECHR 34049/96). Some judicial decisions explicitly point out this conict in a democratic state ruled by law (Polish Constitutional Tribunal W8/93). Even if the two general clauses hardly have been de ned, there is a visible tendency in Polish judiciary to unify their meaning. e judgments refer to each other and suggest that there is such a thing as the 'objective' public interest or morals. It is also worth emphasising that all limitations of liberty due to 'public morals' or 'public interest' are to be interpreted strictly (interpretatio restrictiva) (Polish Supreme Court I PK 27/08). Also, as mentioned, both the ECHR and CJEU notice that such limitations shall be prescribed by law and they can be introduced only if they are necessary in a democratic society.
Regarding the judgments of ECHR and CJEU, the rst thought coming to the reader's mind is the unifying role of these courts: their activity creates common standards that can or should be followed by national legislation and legal practice. Since the provisions of supra-and international legal acts (namely, the European Convention and the EU treaties) are o en phrased not quite precisely, these courts pass decisions that not only specify the legal consequences but also determine the scope and the contents of substantive provisions of the convention and treaties.
Another issue of great importance that makes the idea of the clauses' unifying role even stronger is that in both cases the interpretative phase is actually 'removed' from the decisional process of national courts. According to art. 267 TFEU, national courts may or must request the CJEU for preliminary judgment, which means that the interpretative power is generally given to CJEU (except for cases that bear no relation to the subject matter of the main action, as well as acte clair or acte éclairé situations). As for ECHR, despite the fact that there is no similarly hard legal provision for a preliminary reference to the ECHR, over six decades of its activity made the court's case law a complementary substantive legal source for the European Convention (see Garlicki 2008, 4) .
Even though these considerations appear to justify the thought of a unifying role of CJUE and ECHR, a more detailed analysis of their decisions shows di erent results. e CJUE has not created any kind of 'judicial general de nition' of 'public interest' or 'public morals' . On the contrary, the court has emphasised exibility as a value that accent should be put on ('Each of the grounds […] calls for separate examination.
[…] e public interest taken into account in the examination of each of those grounds […] may, or even must, re ect di erent considerations, depending upon which ground […] is at issue') (CJEU C-456/01). As a result, it tends to point out that public interest is a factor spreading out of the national law of the member states (CJEU C-51/94; CJEU C-222/02) that con icts with individual interest and shall be treated as a legal issue of 'delicate nature' (CJEU C-266/05 P). In consequence, it should be rather the national court that 'determines whether those conditions are ful lled in the case pending before it, taking account of the factors [set out in provisions, also the general clause of public interest -A.K., A.S.]' (CJEU C-234/03; ECHR 43278/98).
In all cases of limitation of fundamental rights, the court must be aware of and follow the proportionality principle, which means that:
[ e nal decision] must strike a 'fair balance' between the demands of the general interest and the requirements of the protection of the individual's fun-damental rights. ere must be a reasonable relationship of proportionality between the means employed and the aim pursued. In determining whether this requirement is met, the Court recognizes that the State enjoys a wide margin of appreciation with regard both to choosing the means of enforcement and to ascertaining whether the consequences of enforcement are justi ed in the general interest for the purpose of achieving the object of the law in question. (ECHR 28272/95, 22774/93, 25088/94.) In case of general clauses, the 'balancing of principles ' (cf. Dworkin 1963; 1973) is a 'two-dimensional' phenomenon. First, the use of general clauses leads to balancing between 'public' and 'individual' interests and values that shall lead to a 'fair balance' . Second, at a meta-level the nature of supra-and international law creates a need for balancing between the principles of unity and subsidiarity. In spite of the 'divided sovereignty' , the axiological diversity cannot be -and is not -ignored.
A not very recent but enormously important (a 'milestone') 'public morals' case could provide a good illustration. In Handyside (ECJR 5493/72) the court argued as follows:
[I]t is not possible to nd in the domestic law of the various Contracting States a uniform European conception of morals. e view taken by their respective laws of the requirements of morals varies from time to time and from place to place, especially in our era which is characterised by a rapid and far-reaching evolution of opinions on the subject. By reason of their direct and continuous contact with the vital forces of their countries, State authorities are in principle in a better position than the international judge to give an opinion on the exact content of these requirements as well as on the 'necessity' of a 'restriction' or 'penalty' intended to meet them. […] the quali cation of what is moral in a democratic society remained within the framework of the State's margin of appreciation.
And in a Strasbourg case, the court argued that it is not possible and necessary to de ne such a term in abstracto: the state's margin of appreciation takes into consideration not only the cultural and moral context in which particular rights operate within the society but also the regional 'moral climate' (ECHR 13470/87, 7525/76) .
In other words, both ECHR's and CJEU's case law leave a certain 'margin of appreciation' to national legislators and courts.
ey refrain from extending their jurisdiction on such 'delicate matters' . Rather, in order to control the framework and the proportions they focus on the principle of proportionality and the question whether exceptions, bans or limitations as 'prescribed by law […] are necessary in a democratic society' (Yourow 1996, 112-113) .
To note, the term 'margin of appreciation' comes from administrative law and its construct of administrative appreciation (discretion).
Conclusions
e initial view of the unifying role of CJEU's and ECHR's case law in the interpretation of 'public interest' and 'public morals' turned out to be misleading. Actually, even though one of the general roles of the judiciary is to introduce uniformity into the content of law, in case of general clauses, especially those that limit, rather than increase, individual liberty, there is a noticeable discrepancy between domestic and supra-or international practice.
While stressing that general clauses enable passing a legitimate but also exible, appropriate and right decision in individual situations, in numerous decisions the Polish Supreme Court seems to make an attempt to stabilize interpretations (Polish Supreme Court II CZ 178/99, V CSK 5/05; III CZ 78/06; II UK 246/07).
Such a policy of uniformity, however, would be undesirable at the supra-and international levels. ere are three reasons for this. First, the dynamic nature of EU law and the European Convention systems imply that supranational organizations and their legal norms arise from the sovereignty of the Member States and not reciprocally. e European legal order is still a system in statu nascendi.
Second, the subsidiarity and proportionality principles that are common to both systems mean that decisions must be taken at a level as close as possible to the citizens. Supranational institutions take actions only when it is more e ective than actions taken at the national, regional or local level and such actions are limited to what is necessary to achieve the supranational objectives.
ird, many legal provisions in European Union law and in the European Convention only provide a framework. e open-textured character of supra-national legal provisions allow for divergent national interpretations.
is multicentrism -as emphasised inter alia in numerous decision of the Polish Contitutional Tribunal -Is based on the respect for local traditions and values, , so that both CJEU and ECHR put e orts to avoid answering the key questions and leave a wide area of discretion to domestic courts on such matters -'the acceptable margin of appreciation' . Axiological convergence is an issue of delicate nature. Courts like CJEU and ECHR are aware of this and try not to a ect it arti cially.
To sum up, the main purpose of general clauses is to ensure exibility in processes of law application and give a decisional body the possibility to revise stricti iuris criteria. is also seems to be the way how CJUE and ECHR understand the role of general clauses. us, they leave a wide margin of discretion for national decisional bodies to interpret them.
Cf art. 6. 3. of TFUE that refers to 'constitutional traditions' , even if to those that are common to all of the Member States.
